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Two types of statutes are to be found pertaining to
the ereation of private corporations: (a) statutes authorig-
ing the creation of corporations for stated purposes, and (b)
stututes prescribing the mecchanism for effecting the incorpora-
tion., FPrior to the passage of Article 1302a, Seetion 57 of
- Artiole 1302 suthorized the incorporastion of titlse insurance
eompanies and the provislions of Chapter 2 of Title 32, X, C. 3.,
preseridbed the mechanism therefor, with iArticles 4699 and 4700
entering not at all inteo their ereation, Sestion 23 of Artia
cle 1302a removed Seotion 57 of Artiele 1302 as an amuthoriza-
tion for the orestion of such companies, but with ocertein ex-
ceptiona (e, g. 3ections 2, 6, 8, 10 and 12) Artiels 1302a did
not purport to elter the mode by whioh suoh companies are ore-
ated, If the Legislature hed intended that such companies
benoeforth smploy the mechanism of Artloles 4699 and 4700, it
seems reasonadble to assums that 1t would have explicitly so
rrovided, In the absence of such a provision, oompelling de-
ooses the ecnclusion that the general oorpora%ion laws continue
to govern the creation of title insurance companies insofar as
they are not inconsistent with the explioit provisions of Art-
iole 1302a, 1¢ will be noticed that by virtue of Seotion 8
of Article 1302a, the Board of Insurance Commissioners is vest-
ed with the duty of £iling the charters of suoch oompanies
consequently, whenever appropriate, the Board is to be substie-
tuted for and to assume the duties of the Jeoretary of State
in effesting the provisions of Chapter 2 of Title 32.

This ecnelusion makes impossible the applioation of
Artiocles 4705 and 4706 to title insurance sompanies; conse-
quently, Gueation Ho. 7 is answered in the negative,

To hold otherwise would be to say that title insure
anve eompanies must invest part of their assets socording to
Artiole 4725 (per ieotion & of Article 1302a), that they may
invest part of their capital stock in ap ebstraoct plant, that
they must inveat the remainder of their ocepltal stook in the
itens enumerafed dy Artiele 4705, that they must invest their
surplus ecoording to Article 4708, and, Tinelly, that they
pust invest thelir premium ressrves secording to Article 4725
(per 3eotion 10 of Article 1302a), OSuoh segregation and eerw
marking of assets would de well nigh f{mpossible to establish
and maintain and would result in the regulation of the invest-
ments of these companies to an extent far greatsr than is done
with 1life and casualty insursnce companies, 3inoe title in-
surance is commonly known to be a type of insuranoce in whisch
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the risk of loas is very amall and in which the premiums are
very large in comparison with loss payments, it 1s unlikely
that the Legislature intended suoh a high desree of regulation.

Moreover, it is common knowledge-~and Article 1302a
apeocifically recognizes--that oompanies doing a title insur-
anee business conduot many additional activities., Most of
these additionsl aoctivities, iIf standing alone, would not be
regulated by the State, If Articles 4705 and 4,706 ware to
be imposed on these gompanies, these activities as well as
the title insurance business would be subjested to extrame
regulation., It seems reasonable to believe that the Legia~
lature intended that the reserves established by Zeations 6
end 10 of Artiele 1302a should isolate & portion of the assets
of these ocampanies for the protection of the holders of title
~insurance policles, snd that the remeinder of suoh nasets
should de free and unencumbered for use in the other aotivi.
ties of such companies,

Finslly, our ooneélusion ia atrengthened by the es-
tablished practice of your dspartment, Although your original
opinion reguest asked ", , . is our construction correct that
(Artisle 1302a) makea the provisions of Article 4705 applica-
ble . +» " your letter of November Lth states that you have
never congidered Articles 4705 and 4706 appliocable to title
insursnce companies and that any intimation to the gontrary
in your originsal letter was "erronecus and Iinadvertent”. Ao~
cepting your most reoent letier as embodying a correct state-
ment of your departmental praotioe, it is aignifiocant that
during the thirteen years since the passage of Article 1302a
the Legislature has never seen fit to question or to alter
your preactice, 3uch an established construotion when coupled
with complete Legislative silence and, presumably, acqulies-
cence lends welight %o the opialon above expressed,

Question No, 9 in Opinion No., 0«4587 was copled
from your supplementzl rejussi for oplalon and resds as follows:

"In astudying the schedule of azsets aocoome
panying the affidavit ol the imovrporstors, whioch
apsats will be tendered in peyment of eapital stoek
and surplus (before sotual fillng, the oharter will
probably be rewritten so us to divide thoss assets
up into a minimum of 7100,000 oapital stook and
45,000 surplus) we observe that the asseis are af-
firmatively disclosed to embrsce (a) ree titles to
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roal estate, (b) real estate purohase contracts,
and (¢} notes or other monetary obligations se-
oured by first lien upon resl eatate, soms of all

. .three of which &re locuted in the “tate of Hew
viexieo &nd some 1: the Utute of Texas, Of course,
before elther chartering or licensing this Company,
this Department wlll discharge its responsibility
of determining whether or not the assets s¢ listed
in the sohedule to the aifidavit ere aotually valid
fee titles, ren]l estate purohase contraoctas and obli-
gations seoured by first liens upon real estate,
an? the ioocation thereof (whether in Texas or New
Kexteo) and the value thereof. But, for the purpose
of determining the legnl eligidility of the various
classes of assets so toendereé in paynent of the au-
thorizged ¢apital atoek and the surplus funds whioch
may be set up initially in incorporating this Com-~
pany, we Bsk you to answer spedifically the follow~
ing questions in addition to those propounded here-
tofore, regardless of whether you hold Articles
4705 and 4706 applicable, or whether you holé Arte
1cle 13024 or some other article or articles of
the statutes andlionbls, with reference to the in-

—-vestment of the capital and surplus funds of this
Companyt - :

"A, fre fue titles te real estate situated
in Texus eliritle %0 be recelved in poyment of the
sapital stock funds of this Jompany?

*B, Can fee titlea Lo real estate outside of
Texas be received in poyrient of capltal stoek of
this Company?

"3. Can fee titles to real estate in Texss
be accepted in payment of surplus fundis of this
Sompany?

"%, Can rse titles to real estate ocutside of
Texas be mocepted in paymeant of surplus of this
Company?

"E. Can real estate purchese contracts upon

real .ropertg in Texas be accepted in payment of
capital stock of thie Company?
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*F, Can rea)] estate purchase contracts upona
real property situated outaside of Texans be aceepte
od in payment of capital atoek of thia Company?

"G, Can ree)l estste purchase contr:cts upon
property in Texas be acoepted in payment of sure-
plus of this Company?

*H, Can rea)l estate purchase ¢ontracts upon
L real property outside of Texas be acoepted in paye
ment of surplus of this Company?

*1. Can notes or other monetary obligatione
sequred by rirst liens upon real estate in Texas
be recelved in payment of capital stock of this
Company?

"y, Can notes or other odligations secured
by first liens upon resl estate situated outside
of Texas be received in payment of capital stook
of this Company?

"K. CUan notes or other obligetions secured
by first liens apon re2) estate situanted in Texes
be recelived in payment of surplus of this Company?

*L, ©Can notes and other obligations seoured
by firat liens upon real sstate situated outaside
of Texas be reoveived in payment of the surplus of
this Company?™

¥e 40 not attempt to answer subdivisions B, ¥, G,
apd H, singe the term "real eatate purohase coantraots” ioan
not give this department suffieient faots upon which to dbase
en opinion. Also we are disregarding the phrasge "or other
monetary obligations® ecntained in suddivieldons I, 7, K and
L, beeause such phrase is too indefinite to be the haals ot
an opinion.

The provisions in the general corporation laws
relative to the receipt of property for cepital ntack are
found in Artiele 1308:

"Art. 1308, (1125«1126-1127) Capital stook.--
Before the charter of a private aeorporation created
for profit can %e filed by the lJeoretary of Ztate,
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the full amount of ite authorized capitel stock must
be in good Teith subseribed by its stockholders and
fifty per cant thereof peid in oash, or its equiva-
+ « lent iz other property or labor dones, the product
of which shall be worth to the company the actual
value at which it was taken or at whioch the property
wag reveived., The affidavit of thoae who exseuted
the charter ahall ve furnichad to the “eeretery of
“¢ate, showing:

*l., The name, residence and postoffice ad-
dress of each aubsorider to the sapital stook of
auch oompany}

. "2+ The amount subsoribed dy each, and the
amount neid by eaohy

*3., The cazh valus of sny property raceived,
giving ite deseription, looation anéd from whom and
the prioe at whioh it was recelved)

*4he The amount, scharacter and value of labor
done, from whom, and price &t whioh it was received.
{Acts 1901, p. 18; Acts 1897, p. 152; Lots 1907, p.
3095 0. L. vol. 10, p. 246.)"

It will be noticed that this statute employs the
word "property" without attempting to speeify permissidble
kinds of property. FHowever, Articles 1359 and 1360 provide:

-~ "Avtiele 1359, (1175) Conditione of purelsse.~-

< Ko privete corporation sball be permitited to pur-
chase any lands under any provision of this ochapter,
unless the lands 50 puarchased are neoessary Lo en~
able such corporation to do busimess in this State,
or except where zuch land is purchased in due oourse
of business to seocure the payment of debt., (Aots

L 1863, p. 36; Acts 1897, p. 483 4. L. vol. 10, pp.

1 466, 1102.)

— "Artiole 1360, (1176} Ssle of surplus.--All

private corporstions autborized by the laws of Texas,

to 4o business in this Itate, whose mein purpese is
not the acguisition or owanership of lands, whieh
kave or may zcoquire by leass, purohsse or otherwise
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more lund then is necessary to enable them to
carry on their business, shell, within rfifteen
years froz the date sald land may be aogquired,

* +in aood faith sell and convey in fee simple all
landa 80 ascquired whigh are not necessary for
the tranzection of their business.”

And irticle 1364, declares that:

mirt. 1364. {1180) Escheat prooesdings,~-
A1) oorporatione helding landas contrary to the
provisions of this law shall hold the same sube
Jeot to forfeliture and esoheat prooceedings. The
Attorney GCeneral, or any distrliot or oounty ate
torney, when eilther of them has reason to helleve
that any oorporation is holding lands in viola~-
tion of thie law, shall inatitute suit in the name
of the State of *cxna, in Travis County, or in any
county in Texas where such corporation may have an
agent, or in any county where any part of the land
may be situated, againat such ocorporation, as s
provided for the eschisat of estatas of decsaned
perasons dylng without devise thereof and having no
beirs. {Acts 1893, p. 365 G. L, vol. 10, p. 466.)"

In the oase of Campbell v. Hood, 35 S. W, {24) 93
{Com. App.), the court said:

"For meny years 1% has been the astablished
polioy of our state to prohibit corporations, with
certain exceptions, from acquiring land. . . It
is trus, as argued by the plaintiffs in error,
that if the ocorporatiocn has consummied the deal
by acquiring the lands no one could have questiocned
its title except the state.”

Ve oan rind no law requiring the refusal of a corporete echarter
beoause & poriion of 4ts oapital stock haas besn purchased with
realty which the corporetion is not aathorizad to hold, In
accordance with the language of the above case, we feel that
the asquisition of such preperty may only be questioned by the
State through escheat proceedings under Artiele 1364 and, in
8n appropriaste case, through ultra vires proceedings.

It will further be notioced that Article 1308 does
not speaify that property so received shall be located within
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the Ctate, “onsqusntly we Bnsvwer pubdivislons A, 3, C,
and D of Juastion Ho. 9 1n the affirmative.

ST Tor the roasong above stnted and for the additional
reason that private corporations &re under no Adisability with
respect te aonuiring and holling rotes secureld by first liens
upon realty, subiéivisions I, 4, £ and L of ‘uestion No. 9 are
also answered in the affirmative,

Trusting that the foregoing fully answers your in-
quiries, we &re

Very truly yours

ATTORNEY GENERAL OF XAZ
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